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Sale of Business - Potential Liability of Sellers
Sellers must be aware of
their potential liability and
ensure that any risks are
minimised.

When selling a business, a seller
faces possible post-sale liability.
If things don’t go well for the
purchaser once the business is
sold, the purchaser may attempt to
blame that failure on a disclosure
made by the seller prior to the sale.
Sellers must be aware of their
potential liability and ensure that
any risks are minimised.

Potential Liability
Contractual Liability
This area of liability usually arises
under the terms of the sale
agreement. Potential liability may
be limited by a cap on any claims
that may be made by the buyer.
A seller can also limit exposure
by disclosing information relating
to the business to the buyer. It is
particularly beneficial if a seller can
negotiate the disclosures to limit the
extent of warranties provided by the
seller, although this is not always
easy to achieve.
Misleading or Deceptive Conduct
This other key area of potential
liability relates to both misleading
and deceptive conduct and conduct
that is likely to mislead or deceive.
Such conduct is prohibited by
both the Corporations Act 2001
(in respect of shares) and the Trade
Practices Act or State based fair
trading legislation (other business
dealings).

All disclosures, whether written
or oral, can be classified as statements made in the course of trade
or commerce and are thus subject
to the misleading and deceptive
conduct provisions. Conduct can
be misleading or deceptive irrespective of the intention of the person
engaging in the conduct. If the
conduct is found to be misleading
or deceptive then the person who
engaged in that conduct will be
liable to compensate any person
who suffered loss or damage as a
result of that conduct.
Liability for misleading or deceptive conduct cannot be excluded.
Neither a disclaimer nor a clause in
a binding agreement will exclude
liability. However, in drafting a sale
agreement it is usual to attempt to
limit exposure as much as possible.

Forecasts
The greatest area of risk for
potential liability for misleading
and deceptive conduct is in respect
of forecasts. Any statement as to
a future matter will be deemed to
be misleading unless the person
making the statement can prove
that, at the time they made the
statement, they had reasonable
grounds for doing so. The most
certain way to establish reasonable
grounds for making a statement as
to future matters is to have a report
prepared by an independent expert
who considers the statement and
confirms that there are reasonable
grounds for making the statement.

All Relevant Information Must be
Disclosed
A statement or even silence can
amount to misleading or deceptive
conduct. This can be interpreted
as tantamount to an obligation
on sellers to include everything
material to a potential buyer in the
information provided to buyers.
This is the case whether given
to the buyer in an information
memorandum or in connection
with due diligence investigations. It
is therefore important to consider
whether everything materially
relevant is included.
It is recommended that the seller
conduct internal due diligence to
ensure that all relevant information
is included.

Sellers must have a complete
and intimate knowledge and
understanding of all aspects of
the business in order to make all
relevant disclosures, and some form
of due diligence can achieve this.
It is no defence to an allegation of
misleading or deceptive conduct
that the seller was not aware of
relevant information. The seller
needs to take reasonable steps to
become aware of such information.

Practical Implications
It is important to carefully consider
the information provided to a
prospective buyer, especially
in relation to forecasts. It is
recommended that the following
practical steps be taken to minimise
possible liability:

> Responsibility for liaison with
potential buyers should be
limited to one or two persons
only.
> Detailed file notes of telephone
conversations and other
discussions with any prospective
buyer should be maintained.
> Copies of all information
provided to a prospective buyer
should be retained.
> Employees should be informed
of the potential exposure
for misleading or deceptive
conduct.
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