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PUBLIC SECTOR NEWSLETTER - NEW SOUTH WALES
The NSW Law Reform Commission is
celebrating 50 years. NSW was the first state
or territory in Australia to establish a Law
Reform Commission. Since 1967, it has issued
164 papers for consultation and delivered
143 reports. http://www.justice.nsw.gov.au/
Pages/media-news/media-releases/2017/
nsw-law-reform-commission-still-fab-at-50.
aspx
MEDIA
IBA conference: George Brandis defends
‘rule of law’
Attorney-General George Brandis has used
his keynote speech opening the International
Bar Association conference in Sydney recently
to launch a fierce defence of the rule of law,
emphasising the importance of equality.
The forceful speech comes a matter of days
after the NSW Law Society announced a
peace deal brokered with lawyers who had
applied pressure over its support for same-sex
marriage. http://www.afr.com/business/legal/
iba-conference-george-brandis-defends-ruleof-law-20171008-gywp05

Terrorism suspects to be held for up to a
fortnight without charge
Terrorism suspects as young as 10 in Australia
will be able to be held for up to a fortnight
without charge under an agreement with the
states and territories. http://www.abc.net.au/
news/2017-10-05/terrorism-suspects-to-beheld-for-up-to-a-fortnight/9018720

COAG agree on national facial biometric
matching capability

unanimous agreement at the special counter
terrorism meeting. https://www.coag.gov.au/
meeting-outcomes/special-meeting-councilaustralian-governments-counter-terrorismcommunique

Leader in judicial education appointed as a
magistrate in NSW
The Judicial Commission of NSW’s Director
of Research and Sentencing, Hugh Donnelly,
has been appointed as a magistrate of the
Local Court of NSW, Attorney General Mark
Speakman. http://www.justice.nsw.gov.au/
Pages/media-news/media-releases/2017/
leader-in-judicial-education-appointed-as-amagistrate.aspx

Keeping potential terrorists behind bars
New laws will protect the community from
prisoners who pose a terror risk at the end of
their sentences. The NSW Government will
be able to take preventative action – such as
continued detention – against any prisoner
who poses a terror risk at the end of their
prison sentence, irrespective of the offence
for which they were imprisoned. https://www.
nsw.gov.au/news-and-events/news/keepingpotential-terrorists-behind-bars/

Appointments to the Administrative Appeals
Tribunal
The Attorney-General has announced a
number of appointments and re-appointments
to the Administrative Appeals Tribunal. All of the
appointments are for seven years. A majority
of the appointees are existing members of the
Tribunal. https://www.attorneygeneral.gov.
au/Mediareleases/Pages/2017/ThirdQuarter/
Appointments-to-the-Administrative-AppealsTribunal-29-September-2017.aspx

The Council of Australian Governments (COAG)
signed off an Intergovernmental Agreement
on Identity Matching Services following a
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Citizenship Seven’ think they should stay in
Parliament
Federal politicians embroiled in the dual
citizenship saga are seemingly agreeing with
the Commonwealth’s argument that ignorance
of their foreign citizenship is grounds to remain
in Parliament. http://www.abc.net.au/news/201709-28/dual-citizenship-saga-politicians-backignorance-legal-argument/8998202

National Anti-Gangs Squad pays dividends in
fight against organised crime
The Coalition Government’s National AntiGangs Squad (NAGS) initiative is continuing to
make life tough on criminals. Law enforcement
officials are reporting senior OMCG leaders are
fleeing overseas to escape the tightening hold
on their activities. These criminals then attempt
to direct their criminal syndicates from foreign
jurisdictions. https://www.ministerjustice.gov.
au/Media/Pages/National-Anti-Gangs-Squadpays-dividends-in-fight-against-organisedcrime-28-September-2017.aspx

official in Iraq. On 10 July this year, the men
pleaded guilty to the indictment. Today, the
trio was jailed for 4 years, and made eligible
for parole after 2. The Elomars were also fined
$250,000 each. https://www.ministerjustice.
gov.au/Media/Pages/Three-men-jailed-forforeign-bribery-offences-27-September-2017.
aspx

Re Roberts [2017] HCA 39: High Court Rules
on Dual Citizenship
On Friday the 22nd of September 2017, the
High Court handed down its judgment of Re
Roberts [2017] HCA 39. Sitting as the Court of
Disputed Returns in Brisbane, Justice Keane
held that at the time of the Federal election
in 2016, Senator Malcolm Roberts of the One
Nation Party, was a joint citizen with the United
Kingdom. http://www.hcourt.gov.au/assets/
publications/Re-Roberts-2017-HCA-39.pdf

CASES

2.86 million pro bono hours: Australian legal
profession’s unique contribution to the nation

Wilkie v The Commonwealth; Australian
Marriage Equality Ltd v Cormann [2017] HCA 40

The Law Council of Australia is celebrating the
remarkable achievement of Australian lawyers
in the pro bono sphere, with a staggering 2.86
million hours of free legal work provided over
the past 10 years. The Australian Pro Bono
Centre has today released its 10th Annual
Performance Report, showing that 420,195
hours of pro bono legal services were provided
last financial year, up from 402,216 hours last
year. https://www.lawcouncil.asn.au/media/
media-release/2-86-million-pro-bonohours-australian-legal-professions-uniquecontribution-to-the-nation

Application dismissed. Constitutional law (Cth)
– Appropriation of moneys from Consolidated
Revenue Fund – Construction of Appropriation
Act (No 1) 2017-2018 (Cth) – Where Finance
Minister made determination under s 10(2)
of Appropriation Act (No 1) 2017-2018 (Cth)
– Where determination sought to provide
funding for postal survey – Whether s 10 of
Appropriation Act (No 1) 2017-2018 (Cth) invalid
– Whether appropriation for purpose Parliament
lawfully determined may be carried out.
Statutes – Construction of Appropriation Act
(No 1) 2017-2018 (Cth) – Power of Finance
Minister to make determination under s 10(2)
of Appropriation Act (No 1) 2017-2018 (Cth)
– Whether determination made by Finance
Minister authorised by s 10
Statutes – Delegated legislation – Validity –
Whether direction to Australian Statistician
exceeded power of Treasurer under s 9(1)(b) of
Census and Statistics Act 1905 (Cth)
Constitutional law (Cth) – Appropriation of
moneys from Consolidated Revenue Fund
– Standing to bring action for declarations
and injunctions – Whether necessary or
appropriate to determine if plaintiffs have
standing – Standing of Member of House
of Representatives – Standing of Senator –
Standing of elector – Standing of incorporated
body – Standing of association.
Words and phrases – “Advance to the
Finance Minister”, “appropriation”, “Australian
Bureau of Statistics”, “Australian Electoral
Commission”, “Australian Statistician”,
“Consolidated Revenue Fund”, “departmental
item”, “Electoral Commissioner”, “expenditure”,
“Finance Minister”, “ordinary annual services
of the Government”, “plebiscite”, “Treasurer”,
“unforeseen”, “urgent need for expenditure”.
Constitution, ss 53, 54, 56, 81, 83.

Senate Committee to Hold Inquiry Into
Adequacy Of Cyberbullying Legislation
Following the death of an Adelaide schoolgirl
who alleged was subjected to cyberbullying,
a Senate committee will consider whether
minors should face prosecution as part of an
investigation into the adequacy of cyberbullying
protections. The Senate referred the matter
to the Committee on 7 September 2017, for
inquiry and report by 29 November 2017. http://
www.smh.com.au/federal-politics/politicalnews/there-needs-to-be-justice-senate-toconsider-laws-targeting-young-cyberbullies20170918-gyjk38.html

NSW to consider assisted dying laws
Voluntary assisted dying laws have been
introduced into the NSW parliament with the
Voluntary Assisted Dying Bill 2017 (NSW), in a
renewed push spearheaded by Nationals MP
Trevor Khan. http://www.sbs.com.au/news/
article/2017/09/20/nsw-consider-assisteddying-laws

Three men jailed for foreign bribery offences
Three men have today been sentenced to four
years jail each, for conspiring to bribe a public
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Rowley v Chief of Army [2017] FCA 1119
CONSTITUTIONAL LAW – Whether s 68(1)(b),
DFDA, beyond the power to make laws with
respect to defence under s 51(vi), Constitution,
insofar as it prescribes the imposition of a
sentence of concurrently with dismissal during
peacetime – whether s 68(1)(b), DFDA, is invalid
by reason of the lack of any “appeal” or “review”
against sentence – where service tribunals do
not exercise federal judicial power - where
judicial review of sentences imposed by service
tribunals available under s 75(v), Constitution,
and s 39B, Judiciary Act 1903 - challenge to the
validity of s 68(1)(b) dismissed

Whitehouse v Repatriation Commission
[2017] FCA 1085
ADMINISTRATIVE LAW – appeal from a
decision of the Administrative Appeals Tribunal
on a question of law pursuant to s 44 of the
Administrative Appeals Tribunal Act 1975 (Cth)
STATUTORY INTERPRETATION – meaning of
“remunerative work (last paid work)” in s 23(3A)
(d) of the Veterans’ Entitlements Act 1986 (Cth)
DEFENCE AND WAR – whether the
Administrative Appeals Tribunal erred in the
construction and application of s 23(3A)(d) of
the Veterans’ Entitlements Act 1986 (Cth) by
failing to find that the veteran’s “last paid work”
was the full-time work that he was prevented
from continuing to undertake by his warcaused incapacity.

Schlaepfer v Australian Securities and
Investments Commission [2017] FCA 1122
ADMINISTRATIVE LAW – application for order
of review under the Administrative Decisions
(Judicial Review) Act 1977 (Cth) and Judiciary
Act 1903 (Cth) – notice of objection to
competency – whether Court has jurisdiction
to review ASIC’s conduct in making a request to
the Cayman Islands Monetary Authority

Swanton v Military Rehabilitation and
Compensation Commission [2017] FCA 1142
STATUTORY INTERPRETATION – whether a
person may be taken to have been “given” a
document setting out the terms of the Tribunal’s
decision for the purposes of s 44(2A)(a) of the
Administrative Appeals Tribunal 1975 (Cth)
where the document has been posted to their
representative – whether a person’s “address
for documents” includes their representative’s
address for the purposes of regs 5, 16(1) and
17(3)(b) of the Administrative Appeals Tribunal
Regulation 2015 (Cth) – where a person’s address
and their representative’s address both appeared
on an application form filed in the Tribunal
EVIDENCE – presumptions as to the time of
posting and receipt of documents by post –
Acts Interpretation Act 1901 (Cth) ss 28A, 29 –
Evidence Act 1995 (Cth) ss 160, 163.

TYGJ and Information Commissioner [2017]
AATA 1560
PRIVACY – whether breach of Information
Privacy Principles – compensation claim by
serving member of Australian Defence Force
- disclosures of personal information to a
senior medical officer, the Head of Joint Health
Command in the Department of Defence and
to the Chief of Air Force – whether information
of that kind usually passed on - whether
disclosure necessary to prevent or lessen a
serious and imminent threat to the life or health
of the individual concerned or of another –
whether disclosure required or authorised
under law – decision set aside
Administrative Appeals Tribunal Act 1975 ss 25,
27, 30, 37, 43; Defence Force Discipline Act
1982 ss 3, 33, 60, 61; Freedom of Information
Act 1982 s 93A.

Rana v Google Inc [2017] FCAFC 156
FEDERAL JURISDICTION – jurisdiction of
Federal Court – claims brought for defamation,
contravention of the Australian Consumer Law
and negligence – claim earlier made against
Commonwealth for judicial review – primary
judge struck out ACL claims and concluded
that Federal Court lacked jurisdiction to hear
and determine defamation claims – primary
judge dismissed proceeding – whether
defamation and negligence claims formed part
of same justiciable controversy as ACL claims –
whether Federal Court lacked jurisdiction over
defamation and negligence claims – appeal
allowed.
Constitution, ss 75, 76, 77; Administrative
Decisions (Judicial Review) Act 1977 (Cth), s 5.

Australian Competition and Consumer
Commission v Australian Competition
Tribunal [2017] FCAFC 150
ADMINISTRATIVE LAW – whether Tribunal
misconstrued and misapplied s 95AZH by
importing test from s 50 – whether failure
to take into account relevant considerations
– whether Tribunal erred in law by failing to
deal with a central issue raised by party to
application – whether Tribunal required to
compare likely future state of competition with
and without proposed acquisition – whether
Tribunal required to assign lesser weight to
benefits flowing from proposed acquisition
not likely to be widely shared – whether
Tribunal made irrational and illogical findings Constitution s 92.

Summersford v Commissioner of Police
[2017] NSWSC 1341
ADMINISTRATIVE LAW – whether procedural
fairness excluded by Police Act 1990 (NSW) for
non-reviewable action against police officer
– content of procedural fairness – identity
of those providing incriminating evidence
protected by s 169A of Police Act – sufficient to
put gist of allegations to the police officer and
invite response.
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STATUTORY INTERPRETATION – meaning of
word “complainant” in Police Act – extends to
any person who provides written document
to senior police officer concerning adverse
conduct of a police officers – importance of
preferring interpretation that would enhance
purpose of provision – strong legislative
intention to prevent reprisals

Meldru v Wollondilly Shire Council [2017]
NSWCATAD 292
ADMINISTRATIVE LAW – government information
– access application – CCTV footage - balancing
exercise – personal factors – public interest
considerations - personal information.

Peng v NSW Health Pathology [2017]
NSWCATAD 288
HUMAN RIGHTS – disability discrimination in
employment – where President of the AntiDiscrimination Board has declined a complaint
of disability discrimination in employment as
lacking in substance – where employer relies
on unjustifiable hardship exception – whether
it is fair and just for leave to be given for
complaint to proceed

Johnson v Commissioner of Police, NSW
Police Force [2017] NSWCATAD 291
ADMINISTRATIVE LAW – government
information – access application – mosaic
effect - controlled operations – informants
– personal information - public interest
considerations.

CYU v Secretary, Department of Education
[2017] NSWCATAD 290
ADMINISTRATIVE REVIEW – Education and Care
Services National Law – Provider Approval –
Jurisdiction of Tribunal – Whether exercising
administrative review jurisdiction or general
jurisdiction - Fitness and propriety of individual
to be involved in the provision of an education
and care service - Where respondent decided
to refuse to grant provider approval on basis of
lack of fitness –– Knowledge relevant to fitness
- Correct and preferable decision.

CWS v NSW Department of Education [2017]
NSWCATAD 287
STATUTORY INTERPRETATION – whether
the Tribunal has power under s 55(4)(b) of
the Administrative Decisions Review Act 1997
(NSW) to deal with conduct that was not the
subject of an internal review under the Privacy
and Personal Information Protection Act 1998
(NSW).

Gelle v Director of Public Prosecutions
(NSW) [2017] NSWCA 245
JUDICIAL REVIEW – supervisory jurisdiction
– judgment of District Court on appeal from
Local Court – criminal jurisdiction – challenge
to conviction – challenge to sentence of
imprisonment to be served by way of intensive
correction order – whether District Court had

failed to rehear the proceedings – whether
denial of procedural fairness in re-imposing
further sentence imposed in Local Court –
whether jurisdictional error established CRIME
– appeal – procedure – nature of rehearing in
District Court – sentence of imprisonment to
be served by way of intensive correction order
– how stay on execution of sentence effected
by Crimes (Appeal and Review) Act 2001 (NSW)
s 63 and Supreme Court Act 1970 (NSW) s 69C.

PRACTICE AND PROCEDURE
High Court of Australia
High Court of Australia Bulletin [2017] HCAB 7
(26 September 2017)
ALRC: Review of the Family Law System Terms of Reference and Commissioner
On 27 September 2017, Senator the Hon
George Brandis QC, Attorney-General of
Australia, provided Terms of Reference to the
ALRC for a review of the family law system.
Additionally, the Attorney has announced the
appointment of Professor Helen Rhoades as
full-time Commissioner to lead the Review. See
Terms of Reference.
Australian Copyright Council: Review of
Copyright Regulations 1969 and the Copyright
Tribunal (Procedure) Regulations 1969
The Federal Government has released two
exposure drafts of Regulations related to the
Copyright Act. These are aimed at updating and
replacing the current Copyright Regulations
1969 and the Copyright Tribunal (Procedure)
Regulations 1969, which are due to sunset in
April 2018.
AAT Bulletin
The AAT Bulletin is a weekly publication
containing a list of recent AAT decisions and
information relating to appeals against AAT
decisions
Issue No. 40/2017, 3 October 2017
Issue No. 39/2017, 25 September 2017

NSW
Sentencing Council: submissions on victims’
involvement in sentencing
The Sentencing Council has released a
consultation paper on victims’ involvement
in sentencing. The consultation paper raises
questions about the nature and extent of
victims’ involvement in sentencing, minimising
victims’ distress in proceedings, and who can
be considered a victim and make a victim
impact statement. The submissions close on 10
November 2017. For more information, visit the
Sentencing Council website and Sentencing
Council invites submissions on victims’
involvement in sentencing.
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NSW Justice Consultation: NSW strengthening
child sexual abuse laws discussion paper
The discussion paper considers the Royal
Commission’s recommendations, including:
strengthening grooming offences; removing
remaining limitation periods on some historic
child sex offences; and developing a targeted
failure to report offence. Submissions on the
discussion paper close on 06 October 2017.
District Court Criminal Practice Note 14 –
telephone readiness hearings for circuit sitting
Applicable trials will be given a Telephone
Readiness Hearing at least 6 weeks before the
date of the trial. Applicable trials are all those
listed for hearing with estimates of five days
or more in circuit sittings, with the exceptions
of Newcastle, Lismore, Tamworth, Armidale,
Dubbo, Gosford, Wollongong, and Wagga
Wagga. Click here to read more
ICAC: Prosecution briefs with the DPP and
outcomes
Tables of prosecution briefs with the DPP and
outcomes; Last updated 27 September 2017
ICAC November 2017 workshops

LEGISLATION
COMMONWEALTH
Ombudsman Regulations 2017
26/09/2017 -This regulation repeals and remakes
the Ombudsman Regulations 1977, with minor
amendments.
Ombudsman Regulations 2017
NSW
Bills assented to:
Justice Legislation Amendment Act (No 2) 2017
No 44
Regulations and other miscellaneous instruments:
Crimes (Administration of Sentences) Amendment
(Information Sharing) Regulation 2017 (2017-547)
— published LW 29 September 2017.
Gaming and Liquor Administration Amendment
(Publication of Decisions) Regulation 2017 (2017550) — published LW 29 September 2017.

Workshops by leading practitioners on
conducting investigations, strategic corruption
prevention management or effective complaint
handling. Limited offer - November 2017
workshops
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KEY CONTACTS
PANEL RELATIONSHIP CONTACTS
Your contacts responsible for navigating our firm, connecting you with the appropriate expertise and achieving
maximum efficiency.
Instructions may be emailed to nswgovtlegal@tglaw.com.au at anytime.

Mark Feetham

Loretta Reynolds

Partner

Partner, Markets

+61 2 8248 5847
+61 414 908 225

+61 3 8080 3705
+61 403 069 819

mfeetham@tglaw.com.au

lreynolds@tglaw.com.au

If you would like to receive a Contact Card with full list of contacts please email us.

NEWSLETTER EDITOR

LIBRARY RESOURCE

Sylvia Fernandez

Adeline Tran

Partner

Lawyer

+61 2 8248 3499
+61 418 340 118

+61 2 9020 5709
resourcecentre@tglaw.com.au

sfernandez@tglaw.com.au

SUBSCRIBE TO NEWSLETTER
To subscribe please email nswgovtlegal@tglaw.com.au

HELP DESK SERVICES
Thomson Geer is delighted to offer access to NSW
Government to its Legal Help Desk on our usual terms of
engagement and as set out below.
Scope
We are pleased to be able to work collaboratively with
NSW Government to offer the following services (at no
charge):
•

SYDNEY
Level 25
1 O’Connell Street
Sydney NSW 2000
+61 2 8248 5800
MELBOURNE
Level 39
Rialto South Tower
525 Collins Street
Melbourne VIC 3000
+61 3 8080 3500

advice regarding discrete and non-complex legal
queries – up to 30 minute teleconference with a
Partner, Special Counsel or relevant Senior Associate
or, short written advice (max. 1 page);

•

the opportunity to ‘brainstorm’ or discuss topical and
complex legal issues with industry specialists – up
to 30 minute teleconference with a Partner, Special
Counsel or relevant Senior Associate; and

•

advice regarding potential transactions – up to 30
minute teleconference with a Partner, Special Counsel
or relevant Senior Associate.

(Help Desk Services)
Please note that the Help Desk Services are only available
in respect of any matter which is currently unallocated i.e.
to this firm or any other firm.
Key Contact and Help Desk Process
You can access the Help Desk by:
(a) Calling 02 8248 5810; or
(b) Emailing legalhelpdesk@tglaw.com.au
Once relevant details are received from you (whether
that be by email or over the phone) it will be directed to
the appropriate Thomson Geer Partner, Special Counsel
or Senior Associate. The Help Desk number and email
address will be monitored during normal business hours
(9.00 am to 5.00 pm (EST), Monday to Friday).
Thomson Geer will use its best endeavours to provide the
Help Desk Services within one business day of the query
being logged.

SUB-PANEL APPOINTMENTS
Thomson Geer is appointed to the following NSW Government sub-panels:
1(c) Major commercial matters (incl. ICT)

4(f) Discrimination

2(a) Commercial and contractual matters

6(b) General litigation and dispute resolution

4(a) Employment and industrial relations law

6(c) Debt recovery

BRISBANE
Level 16
Waterfront Place,
1 Eagle Street
Brisbane QLD 4000
+61 7 3338 7500
ADELAIDE
Level 7
19 Gouger Street
Adelaide SA 5000
+61 8 8236 1300

www.tglaw.com.au

This Alert is produced by Thomson Geer. It is intended to provide general information in summary form on legal topics, current at the
time of publication. The contents do not constitute legal advice and should not be relied upon as such. Formal legal advice should be
sought in particular matters. Liability limited by a scheme approved under Professional Standards Legislation.
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