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WORKING FROM HOME AND FLEXIBLE WORKING ARRANGEMENTS –
THE NEW BUSINESS MODEL
Our workplaces are changing at a rapid pace and the ability to work from
home and flexibly are no longer occasional practices limited to employees
requiring some short term flexibility.
With the advent of increasing adoption of technology, employee mobility
and shifting attitudes to the way we work, competition to retain staff and
work demands means we are now seeing flexible working arrangements
becoming the new normal.
This is confirmed by statistics which show people working from home has
dramatically risen from 20 per cent of the Australian labour force to 30 per
cent in 15 years. This represents about 3.5 million people, 42% of which
indicated they worked from home to catch up on high workloads1.
This shift is largely driven by commerciality rather than any specific legal
requirement as the Fair Work Act 2009 only caters to requests from
employees to provide flexible working arrangements if the employee:
• is a parent, or has responsibility for the care, of a child who is of school
age or younger;
• is a carer (within the meaning of the Carer Recognition Act 2010);
• has a disability;
• is 55 or older;
• is experiencing violence from a member of their family, or
• provides care or support to a member of their immediate family or
household, who requires care or support because they are experiencing
family violence.
Even then the requirement is conditional on the employee having 12 months
of previous service and the request may be refused on reasonable business
grounds.
The shift in the way we work also means we are likely to see a change in the
nature and scope of the claims we see day to day. We have examined how
the compensation laws might respond to those claims, recent cases in the
area and how the risk of such claims might be mitigated as follows.
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THE ACCIDENT COMPENSATION ACT 1985 AND THE WORKPLACE INJURY
REHABILITATION AND COMPENSATION ACT 2013
There are no specific provisions as to the compensability of injuries
sustained whilst working from home or during flexible working
arrangements under the Accident Compensation Act 1985 or the Workplace
Injury Rehabilitation and Compensation Act 2013 (the Workcover
Legislation).
However, several provisions of the Workcover Legislation are relevant and of
assistance.
ARISING OUT OF OR IN THE COURSE OF EMPLOYMENT
The Workcover Legislation provides a worker is entitled to compensation if
an injury is sustained “arising out of or in the course of any employment”2.
As we know, this is an incredibly broad test that will encompass injuries
sustained by workers in the course of performing duties from home or in
other locations pursuant to their contract of employment.
For example, in Ziebarth v Simon Blackwood3 it was enough that the worker
was injured when reaching to answer his work mobile telephone even
though he was doing so outside of hours and whilst at home.
It is also worth noting the test is so broad, that in the event an injury occurs
whilst performing work from home that is not contributed to by any external
force, pre-existing injury or heart attack injury, then pursuant to the ruling
in Kavanagh4, to be compensable such an injury only need arise whilst a
worker is engaged in his or her employment or doing something incidental
to that work, being something he or she was reasonably required, expected
or authorised to do in order to carry out his or her duties.
However, simply because a worker engages in work from home or from
another location does not mean a worker is continually in the course of
employment.
On the contrary, in those circumstances the course of employment is more
likely to be intermittent and when it starts and stops will depend upon,
amongst other matters, whether the employer has some control over the
worker when the injury occurs or whether the activity giving rise to the injury
is caused by a duty owed to the employer or something incidental to it.
The following examples illustrate the difficulties in establishing this nexus.
In the case of Janus v John Holland Group Pty Ltd5 the worker was at home
ready to start work on an afternoon shift when he bent over to put on his
work boots and sustained a disc protrusion. The employer required the
boots be worn on site and the worker’s evidence was that there was no
place for him to change into such boots at the employer’s premises.
The Tribunal found there was not a sufficient nexus between the injury
and the worker’s employment because the employer did not require or
expect the worker to put on the boots at home, that nexus only arose when
the boots were worn on site as per the employer’s requirements and not
beforehand when it was merely convenient or comfortable for the worker
to wear the boots. The Tribunal also noted that whilst the lack of facilities at
the employer’s premises may have made it more comfortable for employees
to put on their boots at home, it was not impossible for him to change into
the boots at work.
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A different conclusion was reached in the case of Ledwidge & Optus
Administration Ltd6 where a worker employed as a technician injured his
back when organising the interior of his employer provided van at home on
a Sunday prior to commencing work on the Monday.
The Tribunal found the injury had occurred in the course of the worker’s
employment because the employer had allowed the worker to take the van
home and, although not explicit, had expected its employees to keep the
interior of their vans as clean and tidy as possible and knew that practice
generally occurred outside normal working hours. Notably, the Tribunal
commented that, in part, the decision was based on the fact the action of
the employee cleaning the van was to the employer’s advantage because
it allowed the employee to engage with the employer’s customers more
efficiently.
Perhaps one of the more extreme examples is that of the Victorian
Workcover Authority v Michaels7. In that case, the worker was engaged by
the employer to perform teaching duties for a university in China. However,
seven days before those duties commenced the worker suffered injury
whilst browsing textbooks in a book store.
The Court found the worker was injured in the course of his employment
because the text books the worker was browsing were relevant to the
subjects he was to teach and his contract of employment required him to
research and prepare for his duties. As such, the Court found his activities at
the time of injury were incidental to his employment.
INJURIES OCCURRING WHILST ON A BREAK
More often than not, whether an injury sustained in the home is
compensable is further complicated by the injury arising when the worker is
on a break or not actually doing any work.
The Workcover Legislation relevantly provides that:
“An injury to a worker is deemed to arise out of or in the course of
employment…if the injury occurs… while the worker on any working day
that the worker attended at the place of employment is temporarily absent
during any authorised recess and does not during that absence voluntarily
subject himself or herself to any abnormal risk of injury” (our emphasis)8.
In the context of injuries occurring whilst working at home, we look at the
key elements of that provision as follows.
Place of employment
Generally, a worker’s place of residence can be regarded as a “place of
employment” if the employer requires or expects the worker to perform
work at that place.
However, there are limits on regarding a personal residence as a “place
of employment” as set out in the key case of Van Oosterom v Australian
Metropolitan Life Assurance Co Ltd9.
In that case the worker was a travelling salesmen who had no fixed place
of employment but would on occasion perform work at his residence. On
one occasion he suffered injury at his residence and the key issue was
whether that was a “place of employment” for the purposes of determining
compensability.
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The Court found it was, but in doing so noted:
• It is only the part of the home residence which is used for employment
related activities that can be regarded as being a “place of employment”;
and
• Simply because a residence is a place of employment at one point, does
not mean it should be regarded as being so in perpetuity. In so stating, the
Court noted the deeming provision in the Workcover Legislation (at that
time the Workers Compensation Act 1958) that a “place of employment”
where there is no fixed place of employment includes the whole area,
scope or ambit of employment which suggested the place of employment
was open to change. By way of frank illustration a Court noted a
residence may be a place of employment on one day but never again
thereafter.
Recess
In the usual workplace, a worker’s activities are generally confined to
obtaining a cup of coffee or having a “smoko”.
However, the ambit of what activities a worker may undertake whilst having
a break and working from home is obviously much greater and not all
activities might be covered.
Several recent cases have illustrated this issue.
In the case of Hargreaves and Telstra Corporation Limited10 the worker was
employed as an officer working two days from home each week with the
employer providing the necessary equipment.
On two occasions whilst working from home, the worker took a short break
to perform other activities, and whilst walking down stairs, coughed, lost her
balance and sustained injury.
On the first occasion the worker had, ironically, taken a break to get cough
mixture.
On the second occasion, the worker had gone to lock the front door
because the employer had instructed her to do so due to recent burglaries.
On both occasions the worker alleged she would have continued working
but for the fall.
The Tribunal accepted he worker’s evidence and accepted her injuries
were compensable, finding her actions constituted a necessary absence or
“ordinary recess” because her respiratory condition and the need to lock her
door was akin to a toilet break or refreshment break that would ordinarily
occur in the course of employment.
A contrasting conclusion was reached in the case of Demasi and Comcare11
where the worker was employed by the ABC as a producer and presenter for
the television show Catalyst.
The worker’s employment required her to work from the employer’s offices,
on location and sometimes from home, which she often did.
On the morning of injury, the worker began work from home preparing for a
telephone interview at 9.30am and responding to emails. The interview was
delayed so the worker decided to take a break during that time and go for a
run. Unfortunately, whilst running the worker slipped and sustained injury.
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The worker’s time sheets, which she was required to complete, showed her
breaks regularly occurring around lunch time rather than in the morning.
However, the worker alleged those time sheets did not accurately reflect
her work habits and her manager was aware she would take sporadic recess
breaks whilst working from home in between work commitments.
The Tribunal found the worker was performing work within the scope of her
employment whilst at home and also held the worker’s home was a “place
of employment” (although relevantly noted a “place of employment” was
not anywhere an employee was able to and does carry out work, but a place
where the employer and employee had arranged for work to occur).
The key issue was whether the injury had occurred during an “ordinary
recess”.
The Tribunal noted it was difficult to mark out the precise territory covered
by the expression “ordinary recess”. However, the Tribunal did not consider
taking a break for the specific purpose of going for a run at any random time
of day was an “ordinary recess” of the kind contemplated by Parliament. As
such, the Tribunal found the worker’s injury was not compensable.
Authorised Recess v Ordinary Recess
As you will have noted, the Workcover Legislation uses the term “authorized
recess” rather than “ordinary recess” which was changed by way of
amendment in to the Accident Compensation Act 1985 in 1992.
The ambit of the change was considered in the case of TGT Transport v
Zammit12. Ultimately the majority of the Court concluded “authorized”
was more or less equivalent with “ordinary”. However, the law may not be
entirely settled with one Judge dissenting and leave being granted to appeal
to the High Court (although the matter resolved before it was heard).
Abnormal Risk of Injury
The deeming provision will not apply if the worker has voluntarily subjected
themselves to an abnormal risk of injury.
Generally, the word “abnormal risk of injury” is taken to mean an act
associated with something that is inherently dangerous. Also note the word
“voluntary” connotes the worker must have accepted the risk freely and the
abnormal risk must be the risk that ultimately gives rise to the injury.
One of the key cases to illustrate the difficulty in determining an “abnormal
risk of injury” is Taylor v Stapley13. In that case, during his lunch break the
worker took a swim in a nearby river, was swept away by the current and
drowned. The evidence was that the worker was a poor swimmer and
was aware of a stronger current in the river due to recent rain. The Court
considered the activity occurred during an “ordinary recess” but the issue in
dispute was whether he had voluntarily subjected himself to an abnormal
risk of injury.
The majority of the Court found the worker did not subject himself to an
“abnormal risk of injury” because, amongst other matters, the worker had
not swum in the river in a manner beyond his capabilities and accordingly,
an ordinary person would not regard the risk as excessive.
However, there was dissent in the case with another Judge finding the
worker had subjected himself to an “abnormal risk of injury” because he
could not have been oblivious to his lack of swimming abilities or that the
current of the river was inherently dangerous.
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More recently, the issue was considered in May v ICM Farm Products
Australia Pty Ltd14 in which a worker was injured in a motorcycle accident
during his lunch break. The Court found the worker had voluntarily
subjected himself to an abnormal risk of injury because the injury was
caused by him riding his motorcycle through a give way sign without
stopping and with complete indifference to the possibility of injury.
Workers on call at home
Further complications arise when considering how these provisions apply
to workers who are on call at home to return to work for brief periods
potentially meaning a “recess” may cover a significant period.
Some guidance can be taken from the cases of Drummond v Drummond15
and Landers v Dawson16. The latter case involved a baker who was required
to be available to work 24 hours per day and was seriously injured when he
decided to take off part of the day to go swimming.
In those cases the Courts, in interpreting the “ordinary recess” provisions,
noted the meaning of “ordinary recess” was really limited to relatively short
breaks for refreshment and relaxation, colloquially known as “smoko”.
The Court concluded that during substantial intervals between work, even
if a person was to be available for duty twenty four hours per day, the time
was really their own and could not be regarded as an “ordinary recess” or
related to work.
TRAVEL
Complex claims also often arise when an injury occurs during a personal
break in travel for business purposes.
Relevantly, the Workcover Legislation provides:
“An injury to a worker is deemed to arise out of or in the course of
employment… if the injury occurs… while the worker is, having regard to the
nature of the worker’s employment or any specific task which may require
the worker to travel, travelling for the purposes of the worker’s employment”
and
“An injury incurred while travelling for the purposes of a worker’s
employment is deemed not to have arisen out of or in the course of
any employment if the injury occurred during or after any substantial
interruption of or substantial deviation from the worker’s journey made for a
reason unconnected with his or her employment”17
Those sections suggest that not all injuries that occur whilst the worker is
travelling for the purposes of their employment will be compensable and
their application was recently considered in Stephens v Greyhound Racing
Victoria18.
In that case, the worker was employed as the CEO of the employer. The
worker suffered injury to his neck whilst walking between a terminal and an
undercover car park at Tullamarine Airport on his return to Melbourne from
a work conference in Sydney.
There was no dispute the worker was travelling for the purposes of the
conference. However, the worker decided to have a game of golf after
the conference because the golf course was on the way to Sydney Airport.
Medical opinion was that it was the carrying of the worker’s personal golf
bags at the airport that had caused his injury.
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The Court did not consider the injury was compensable because it found the
act of playing golf after the conference was a substantial interruption within
the meaning of relevant sections of the Workcover Legislation as set out
above. Although not determinative, the Court did note an interruption that
was the same length of the travel the worker was undertaking, or longer,
was likely to be regarded as substantial .
Of course if there is no “substantial interruption” or “substantial deviation”
but an injury occurs during an interval or interlude of employment then
following the principals of PVYW v Comcare19 in order for an injury to be in
the course of employment the employee must be doing the very thing the
employer encouraged the employee to do, that is being either engaged in
an activity or present at a place when the injury occurred.
SUGGESTIONS FOR REDUCING THE RISK OF INJURY AND CLAIMS ARISING FROM HOME
Regardless of whether a worker works at an external work site or from their
home, the employer’s duty of care does not change and it is responsible for
providing a safe workplace.
If an employee is injured while working at home in the course of his or her
employment, the employer is responsible for ensuring it is covered by a
workers’ compensation policy and an employer cannot contract out of that
responsibility.
Obviously, an employer cannot be tasked with identifying every possible
permutation of risk that could occur in the home environment. The standard
demanded, at least in terms of negligence, is one of reasonableness, not
perfection.
However, to reduce the risk of injury occurring before deciding whether
work from home arrangements should be allowed the following factors
should be considered:
• Are the duties suitable to undertake from home or at another location?
For example, do the duties require any specialised or safety devices that
cannot be catered for in the home environment?
• If the duties are suitable, then what equipment will an employee require
to work safely from home? For example, what ergonomic set up will the
worker have? Is a first aid kit necessary? Is the residence itself inherently
safe?
• What training or information does the worker need to do the work safely?
Are they fit to undertake the work? Do they have any pets or dependants
that could cause any issue?
• Is the job description and contract of employment clear enough to define
the hours of work and work requirements?
• What further insurances might be required, for example is the residence
covered by public liability insurance? If the employee’s work does damage
to their premises, who covers that loss?
• What are the procedures for revoking an employee’s right to work from
home?
Ultimately, the best form of risk mitigation is to conduct an inspection of the
employee’s premises to determine whether it is a suitable work environment.
To that end, the NSW Workcover Authority, as part of their Health and Safety
in the Office Guide 2004, have put together a check list that is quite useful in
covering off on the various things that may pose a risk.
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However, to further reduce the risk of injury and any claim in negligence we
would also suggest considering:
• Having the employee also sign off on a checklist evidencing they have
inspected the home workplace and agree it is safe and suitable for work.
• Ensure any contract of employment and/or working from home
agreement tightly defines where the work is to occur in the home, when
the work is to occur (if it can be defined in hours) and the duties that are to
be performed.
• Ensure any equipment used, particularly the computer, remains the
property of the employer.
• Ensure the employee understands any policies of the workplace apply
equally at home. To that end, employees should be instructed to report
any injuries or risks in the workplace without delay.
Psychiatric injury
Although we have not yet seen many psychiatric injury claims arising from
employees working from home, it is possible claims arising out of “over
work” or stress will become harder to mitigate because employees are not
as observable as in the usual workplace, particularly noting the statistic that
many of us are performing work from home due to increasing workloads.
To that end, it may also be difficult to ascertain whether the worker is being
bullied and/or bullying other colleagues due to communications being
largely private.
As such, consideration should also be given to establishing how
communication will occur between the regular workplace and the
employee, and also, how you will observe and monitor the employee’s
work performance, health and wellbeing when they are out of the regular
workplace for extended periods.
It is also worth noting that many of the claims we have seen arise out of an
employer’s refusal to offer work from home or flexible arrangements. Save
for meeting the requirements the Fair Work Act 2009 working from home
is a decision for the employer and if such a decision gives rise to psychiatric
injury claim it is likely the employer will be afforded some protection by the
“reasonable management action” provisions of the Workcover Legislation
if it can show its actions were reasonable, and undertaken in a reasonable
manner.
Practical steps for investigating and managing work from home claims
• If possible, obtain contemporaneous statements and/or reports from the
injured worker and any employees who might have communicated with
the worker prior to or after the injury to establish how, why and where the
injury occurred.
• Gather documents detailing job descriptions, terms of employment and
work from home arrangements.
• If the computer the worker was using at the time of injury is the
employer’s check work logs, emails or phone records if available to
confirm the worker’s activities remembering some restrictions on
monitoring employee communications are present in NSW and the ACT
and certain policies must be put in place.
• If possible, require the worker to cease working from home until any issue
or continuing risk of injury is dealt with.
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• Use the authority to obtain medical information in the Worker’s Injury
Claim Form to obtain medical records from medical providers to see what
the worker’s contemporaneous report of injury was.
• Seek permission from the worker to inspect the residence, particularly if
the residence is alleged to have been the cause of the injury.
• If the worker is injured when travelling, ensure the worker’s itinerary
matches the worker’s alleged circumstances of injury.
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